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Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Affirned.

M1 WLLIAM A BABLITCH, J. The State of Wsconsin (State)
seeks review of a court of appeals’ decision reversing the arned
robbery conviction of Robert Johnson (Johnson). After pleading
guilty to arned robbery and attenpted arned robbery, Johnson was
convicted of both crinmes in the Grcuit Court of MIwaukee County
by Crcuit Judge Diane S. Sykes. The attenpted arnmed robbery
conviction, for which Johnson received a 10-year sentence, is not
before this court.? The court of appeals reversed Johnson’s
armed robbery conviction and allowed himto wthdraw his guilty
pl ea. The court of appeals concluded that because neither the
conplaint nor the plea hearing statenents contained facts to
support the asportation elenment (i.e., carrying away) of arned
robbery, the State had failed to provide a factual basis to
support the circuit court’s acceptance of Johnson’s guilty plea.

The State contends that this court should construe Ws. Stat.

! Johnson’s attenpted armed robbery conviction was based on his
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§ 943.32 (1993-94)% so that asportation is not an elenment of

robbery. W disagree. 1In 1972, in More v. State, 55 Ws. 2d 1,

197 N.W2d 820, we concluded asportation was an elenent of

r obbery. The |legislature has done nothing to alter that
interpretation. W find no conpelling reason to revisit our
construction of the law at this tine. Therefore, we reaffirm

that asportation is an elenent of arnmed robbery. Accordingly, we
affirm the court of appeals and remand to the circuit court to
al l ow Johnson to withdraw his guilty pl ea.

12 The relevant facts are not in dispute. On February 26,
1994, Herbert Ball (Ball) was sitting in his car on the street in
front of his home when Johnson approached him arned with a
handgun. Johnson ordered Ball out of the car and Ball conplied,
| eaving his keys in the ignition. Johnson then entered Ball’s
car, sitting in the driver’s seat. It is not clear exactly what
happened next, but the car either stalled, shut off, or would not
start. In any case, the car did not nove. W agree with the
court of appeals’ statenent that the State concedes that neither
the conplaint nor the plea hearing statenents provide a factua
predicate for the elenent of asportation. There is no factual
basis to support a finding that either Ball’s autonobile or its
keys were ever noved, even slightly. Johnson exited the car and
was | ater arrested.

13 The State charged Johnson wth arned robbery and
attenpted arned robbery pursuant to Ws. Stats. 88 943.32(1)(b)

and (2), cited below.® Johnson pleaded guilty to arned robbery

unsuccessful attenpt to rob a currency exchange.
2 All future references are to the 1993-94 statutes.
® Robbery. (1) Wioever, with intent to steal, takes property
fromthe person or presence of the owner by either of the
2
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and attenpted arned robbery. After a guilty plea hearing, the

circuit court convicted himof both charges, and sentenced himto
10 years in prison for attenpted arnmed robbery and 10 years for
arnmed robbery. The attenpted arnmed robbery sentence and
conviction are not before us. In Decenber 1994, Johnson filed a
postconviction notion seeking wthdrawal of his guilty plea and
vacation of his conviction for arned robbery, alleging there was
no factual basis for the asportation elenent of robbery and,
consequently, the facts did not support his armed robbery

convi cti on.

14 The circuit court denied Johnson’s notion. The court

of appeals reversed, citing More and reasoning that because the

State had failed to present evidence to support each el enent of
armed robbery, one of these elenents being asportation, the
circuit court had no basis for accepting Johnson's guilty plea.

See Ws. Stat. § 971.08(1), cited below*® The State asks this

followng neans is guilty of a Cass C fel ony:

(b) By threatening the imm nent use of force against the
person of the owner or of another who is present with
intent thereby to conpel the owner to acquiesce in the
taking or carrying away of the property.

(2) Woever violates sub. (1) by use or threat of use of a
danger ous weapon or any article used or fashioned in a
manner to lead the victimreasonably to believe that it
is a dangerous weapon is guilty of a Class B fel ony.

* (1) Before the court accepts a plea of guilty or no contest, it
shall do all of the follow ng:

(a) Address the defendant personally and determ ne that the
plea is made voluntarily with understandi ng of the nature
of the charge and the potential punishnment if convicted.

(b) Make such inquiry as satisfies it that the defendant in
fact coomitted the crinme charged.

(c) Address the defendant personally and advi se the
defendant as follows: “If you are not a citizen of the
United States of Anerica, you are advised that a plea of
guilty or no contest for the offense wth which you are
charged may result in deportation, the exclusion from
adm ssion to this country or the denial of
naturalization, under federal |aw.”

3
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court to reexamne its holding in More and reverse the court of

appeal s’ decision allow ng Johnson to withdraw his guilty plea.
15 A postconviction notion for the withdrawal of a guilty

plea is only granted when necessary to correct a nmanifest

i njustice. State v. Harrell, 182 Ws. 2d 408, 414, 513 N w2d

676 (Ct. App. 1994). One type of manifest injustice is the
failure to westablish a sufficient factual basis that the
def endant commtted the offense to which he or she pleads. State
v. Smth, 202 Ws. 2d 21, 25, 549 N.W2d 232 (1996). The circuit
court’s decision regarding the withdrawal of a guilty plea is
di scretionary and wll not be upset on review unless there has
been an erroneous exercise of discretion. Harrell, 182 Ws. 2d
at 414. Failure by the circuit court judge to ascertain that
“the defendant in fact conmtted the crine charged” is an
erroneous exercise of discretion. Smth, 202 Ws. 2d at 25.
Johnson has the burden of showng by clear and convincing
evidence that withdrawal of his plea is necessary to correct a
mani fest injustice. Harrell, 182 Ws. 2d at 414.

16 Johnson contends that reversing his conviction and
allowing himto withdraw his guilty plea is necessary to correct
the manifest injustice of convicting himfor a crime he did not
comm t. He argues that the evidence does not support a
conviction of armed robbery because the facts do not support the
el emrent of asportation, i.e., Ball’s autonobile never noved. The
State concedes that the autonobile never noved. Nonethel ess, the
State asks the court to reexam ne the asportation requirenent and

either: (1) overrule More which holds that asportation is an

el ement of robbery under Ws. Stat. 8§ 943.32; or (2) create an

“aut onobil e exception” that finds asportation where, as here, a
4
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defendant enters a vehicle after forcing the owner to |eave at
gunpoint. Neither of these proposed hol dings woul d all ow Johnson
to withdraw his guilty plea.

17 This case presents one issue: whether a person nmay be
convicted of arnmed robbery when the property at issue is an
autonobile and the person does not nove the autonobile. The
court accepted the State’'s petition for review in order to
reconsider More under these facts. After a careful
reexam nation of the asportation requirenment, we decline the

State’'s invitation to either overrule WNMore or create an

aut onobi | e excepti on.

18 We conclude that, by its silence, the legislature has
acqui esced to our interpretation of the robbery statute in More,
i.e., that asportation is an elenent of robbery. Mor eover, we
decline the State’s invitation to create an autonobil e exception
to the asportation requirenment. Accordingly, we affirmthe court
of appeal s.

19 W turn first to the neaning of asportation

Asportation neans “carrying away.” State v. Grady, 93 Ws. 2d 1,

5 286 N.W2d 607 (Ct. App. 1979). The robbery statute under
whi ch Johnson was convicted does not expressly require a
“carrying away.” Nonetheless, in 1972, the court construed Ws.
Stat. § 943.32 to require asportation as an elenment of arned
robbery. More, 55 Ws. 2d at 6. Subsequently, the court of

appeal s has relied on and refined More: Section 943.32 focuses

on the taking of property and if the property was not noved, the

crime of robbery was not conmtted. State v. Dauer, 174 Ws. 2d

418, 432, 497 NW2d 766 (Ct. App. 1993). The slightest novenent

is sufficient to neet the elenent of asportation. Gady, 93 Ws.
5



95-0072-CR

2d at 5. The novenent nust be a novenent away from the area

where the object was intended to be. Ryan v. State, 95 Ws. 2d

83, 101, 289 N.W2d 349 (C. App. 1980)(interpreting the theft
statute).

10 In the 24 years since More was decided, the
| egi slature has not substantively nodified Ws. Stat. § 943. 32.
W can presune that the legislature was aware of the court’s
interpretation of the robbery statute. If the legislature
di sagreed with the court’s interpretation, it could have anended
8§ 943.32 to exclude the asportation requirenent, yet it has not
done so. Legislative inaction follow ng judicial construction of
a statute, while not conclusive, evinces |egislative approval of

the interpretation. State v. Ei chman, 155 Ws. 2d 552, 566, 455

N.W2d 143 (1990). 1In the face of legislative inaction, we wll
revisit our interpretation only if we identify a conpelling
justification for change.

11 W cannot identify such a need. The State asks us, in
the alternative, to create an autonopbile exception. W find no
need to do so. Hi storically, the asportation requirenent has
caused few problens. |In 1954, Marygold Melli and Frank Rem ngton
wr ot e:

Asportation is of little inportance since the problem

seldom arises; and when it has arisen in other

jurisdictions any novenent however slight has been held
to be sufficient (footnotes omtted).

Theft — A Conparative Analysis, 1954 Ws. L.Rev. 253, 256
The State has not denonstrated that the law is broken. | ndeed
the State conceded at oral argunent that the asportation

requi renent has not caused a great deal of harm
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12 To <create an autonobile exception wuld be to

unnecessarily conplicate the |aw The asportation requirenent

fits in well wth the overall legal schenme of crimna
m sappropriations in Wsconsin. The asportation requirenent
provides a bright line test for lower courts to follow |t

creates an easily identifiable distinction between attenpted
armed robbery and arned robbery.

113 Furthernore, the asportation requirenment is a useful
tool in categorizing |esser included offenses. In Moore, the
court concluded that asportation is a requirenent of robbery and,
therefore, theft is a lesser included offense of robbery.
Robbery is distinguished fromtheft only in that robbery contains
the el enent of violence or threat of violence. Mdore, 55 Ws. 2d
at 6. As the legislature enacts new |laws, the asportation
requi renment mght well continue to distinguish crinmes under Ws.
Stat. ch. 943.

114 We conclude that, by its silence, the legislature has
acqui esced to our interpretation of the robbery statute in More,
i.e., that asportation is an el enment of robbery. The legislature
may, of course, choose to create such an exception. To date, it
has not done so. W hold that a person may not be convicted of
arnmed robbery when the property at issue is an autonobile and the
person does not nove the autonobile. The State has failed to
bear its burden of proving that Johnson caused Ball’'s autonobile
to nove. Consequently, despite his gqguilty plea, he mnust be
allowed to withdraw his plea. W quote with approval the court
of appeal s:

There is no factual basis to support a finding that

either Ball’s autonobile or its keys were ever nobved,

even slightly. Wthout such a factual predicate for
7
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his guilty plea, Johnson has established by clear and
convincing evidence that the plea wthdrawal IS
“necessary to correct a manifest i njustice.”
Harrington, 181 Ws. 2d at 989, 512 N.W2d at 263.
Accordingly, the trial court erroneously exercised its
discretion in denying his postconviction notion to
wi thdraw his guilty plea to the arnmed robbery count.

Johnson, 200 Ws. 2d at 713 (citation omtted).

15 W agree with the court of appeals that where, as here,
the State fails to neet its burden as to every elenent of the
charged crine, the accused cannot be convicted of that crine,
even if he or she pleads qguilty. Accordingly, we affirm the
court of appeals and remand this case to the circuit court to
al l ow Johnson to withdraw his guilty pl ea.

By the Court. % Affirned.



